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§ 641.730 How will the Department set 
and adjust performance levels? 

(a) Before the beginning of each Pro-
gram Year, the Department will nego-
tiate and set baseline levels of nego-
tiated performance for each measure 
with each grantee, taking into consid-
eration the need to promote contin-
uous improvement in the program 
overall, past performance, and, when 
applicable, the performance of similar 
programs. 

(b) The baseline level of negotiated 
performance for ‘‘placement into pub-
lic or private unsubsidized employ-
ment’’ is set at 20 percent. (OAA sec. 
513(a)(2)(C)). 

(c) Grantees may request adjust-
ments from these baseline levels before 
or during the Program Year. Grantees 
may base such requests only on the 
factors in paragraph (d) of this section. 
The Department will issue guidance for 
negotiating adjustment requests. 

(d) Adjustments to performance lev-
els may be made based on the following 
conditions only: 

(1) High rates of unemployment, pov-
erty, or welfare recipiency in the areas 
served by a grantee relative to other 
areas of the State or Nation; 

(2) Significant economic downturns 
in the areas served by the grantee or in 
the national economy; or 

(3) Significantly higher numbers or 
proportions of participants with one or 
more barriers to employment served by 
a grantee relative to grantees serving 
other areas of the State or Nation. 
(OAA sec. 513(a)(2)(B)). 

(e) Grantees may seek an adjustment 
to their performance levels, based on 
the factors listed in paragraph (d) of 
this section, during the negotiation 
process or during the grant period. 

§ 641.740 How will the Department de-
termine whether a grantee fails, 
meets, or exceeds negotiated levels 
of performance? 

(a) The Department will evaluate 
each performance indicator to deter-
mine the level of success that a grantee 
has achieved and take the aggregate to 
determine if, on the whole, the grantee 
met its performance objectives. The 
aggregate is calculated by combining 
the percentage results achieved on 

each of the individual measures to ob-
tain an average score. 

(b) Once the aggregate is determined, 
if a grantee is unable to meet 80 per-
cent of the negotiated levels of per-
formance for the aggregate of all of the 
performance measures, that grantee 
has failed to meet its performance 
measures. Performance in the range of 
80 to 100 percent constitutes meeting 
the levels for the performance meas-
ures. Performance in excess of 100 per-
cent constitutes exceeding the levels 
for the performance measures. 

(c) A national grantee in a State 
must meet 80 percent of the negotiated 
level of performance for its national 
measures, and it must meet the meas-
ures negotiated for the State in which 
the national grantee serves. 

(d) The Department will impose the 
sanctions outlined in section 514 of the 
OAA and in §§ 541.750, 541.760, 541.770 
and 541.790 when a grantee fails to meet 
overall negotiated levels of perform-
ance. 

(e) When a grantee fails one or more 
measures, but does not fail to meet its 
performance measures in the aggre-
gate, the Department will provide tech-
nical assistance on the particular 
measures that a grantee failed. 

(f) The Department will provide fur-
ther guidance through administrative 
issuances. 

§ 641.750 What sanctions will the De-
partment impose if a grantee fails 
to meet negotiated levels of per-
formance? 

(a) Grantees that fail to meet nego-
tiated levels of performance will be 
subject to the sanctions established in 
section 514 of the OAA. The sanctions 
that apply are grantee specific (i.e., na-
tional grantee, national grantee in a 
State, or State grantee). These sanc-
tions range from requiring grantees to 
submit a corrective action plan and re-
ceive technical assistance, to competi-
tion of part of the grant funds, to a 
competition of all of the grant funds. 

(b) Until the Department establishes 
baseline levels for customer satisfac-
tion measures, grantees that only fail 
the customer satisfaction performance 
measure, but meet or exceed all other 
performance measures, will not be sub-
ject to sanctions. The Department will 

VerDate Aug<31>2005 14:23 Jun 12, 2007 Jkt 211064 PO 00000 Frm 00394 Fmt 8010 Sfmt 8010 Y:\SGML\211064.XXX 211064



385 

Employment and Training Administration, Labor § 641.770 

provide additional instructions for how 
it will measure customer satisfaction. 

§ 641.760 What sanctions will the De-
partment impose if a national 
grantee fails to meet negotiated lev-
els of performance under the total 
SCSEP grant? 

(a) The Department will annually as-
sess the performance of each national 
grantee no later than 120 days after the 
end of a Program Year to determine if 
a national grantee has failed to meet 
its negotiated levels of performance. 
(OAA sec. 514(e)(1)). 

(b) If the Department determines 
that a national grantee has failed to 
meet its negotiated levels of perform-
ance for a Program Year, the national 
grantee must submit a corrective ac-
tion plan not later than 160 days after 
the end of that Program Year. The plan 
must detail the steps the national 
grantee will take to improve perform-
ance. The Department will provide 
technical assistance related to per-
formance issue(s). (OAA sec. 
514(e)(2)(A)–(e)(2)(B)). 

(c) If a national grantee fails to meet 
its negotiated levels of performance for 
a second consecutive Program Year, 
the Department will conduct a na-
tional competition to award an amount 
equal to 25 percent of that organiza-
tion’s funds in the following full Pro-
gram Year. (OAA sec. 514(e)(2)(C)). The 
Department reserves the right to speci-
fy the locations of the positions that 
will be subject to competition. The 
poor performing grantee that had its 
funds competed is not eligible to com-
pete for the same funds. 

(d) If a national grantee fails to meet 
its negotiated levels of performance for 
a third consecutive Program Year, the 
Department will conduct a national 
competition to award an amount equal 
to the full amount of that organiza-
tion’s remaining grant after deducting 
the amount awarded in paragraph (c) of 
this section. (OAA sec. 514(e)(2)(D)). 
The poor performing grantee that had 
its funds competed is not eligible to 
compete for the same funds. 

(e) To the extent possible, the com-
petitions outlined in paragraphs (c) and 
(d) of this section will be conducted in 
such a way as to minimize the disrup-
tion of services to participants. (OAA 
sec. 514(e)(2)(C)). 

(f) The organizations selected to re-
ceive a grant through the national 
competitions discussed in paragraphs 
(c) and (d) of this section must con-
tinue to provide service to the geo-
graphic areas formerly served by the 
national grantee(s) whose positions 
were the subject of the competition. 
(OAA sec. 514(e)(2)(D)). 

§ 641.770 What sanctions will the De-
partment impose if a national 
grantee fails to meet negotiated lev-
els of performance in any State it 
serves? 

(a) Each national grantee must be as-
sessed on the performance of the 
projects it operates within any State. 
Such an assessment may lead to a find-
ing that the national grantee has failed 
to meet negotiated levels of perform-
ance for its projects in a particular 
State. A national grantee’s failure to 
meet performance measures in a State 
may be mitigated by justifying the 
failure, taking into consideration the 
adjustments permitted under section 
513(a)(2)(B) of the OAA, or size of the 
project. (OAA sec. 514(e)(3)(A)). 

(b) If the Department determines 
that there has been a failure to meet 
negotiated levels of performance with-
in a State, the Department will require 
a corrective action plan and may take 
other appropriate actions, including 
transfer of the responsibility for the 
project to other grantees or providing 
technical assistance. (OAA sec. 
514(e)(3)(B)). 

(c) The Department will take correc-
tive action if there is a second consecu-
tive Program Year of failure by a na-
tional grantee operating within a par-
ticular State. Such corrective action 
may include transfer of, or a competi-
tion for, all or a portion of the 
project(s) of the national grantee in 
the State to another entity. Entities 
that were the subject of this corrective 
action will not be eligible to receive 
the funds of the transfer or to compete. 
(OAA sec. 514(e)(3)(C)). 

(d) If there is a third consecutive 
Program Year of failure, the Depart-
ment will conduct a competition for all 
of the funds available to a national 
grantee for operations within a par-
ticular State. Entities that are the 
subject of this corrective action will 
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